


ture 














Hew Jersey Law Journal 


Seventy-Five 


Years 


a Re 














————— 


yol. LXXVI—No. 39 





nena el 


NEWARK, N. J., THURSDAY, SEPTEMBER 24, 1953 








Digests of Recent 


ypPPEAL—On remand from Su- 
prerie Court, Appellate Divi- 
sion can only carry into effect 
the mandate of the Supreme 
Court and cannot’ consider 
grounds originally raised by 
appellant and not passed on, 


where Supreme Court directs 
reinstatement of the judg- 
ment below. 
Digested from a per curiam 
pinl rendered Sept. 15, 1953. 
4ppeli.te Div. State v. Lefante. 
forthe state Raymond J. Cuddy, 
asst os. For appellant—Abra- 
ng Slurzberg (J. Arnold 
atty.) 
Defendant was convicted of 


ral abuse and appealed to 
‘he Appellate Division asserting 
ounds for reversal, one 
that the indictments were 





The Appellate Division revers- 
on the ground the indict- 
vere defective and held it 
erefore unnecessary to 

the other grounds of 
The State obtained cer- 

In the Supreme Court 
y question presented by 
ind considered by the 
as the sufficiency of the 
ents. The Supreme Court, 
iring, reversed the judg- 

the Appellate Division 
litted the to the 
e Division “to be there 
d with in accordance 
e rules and practice re- 


record 


ating that court, consistent 
with the opinion of this court.” 
The inion of the Supreme 
‘ourt concludes as follows: “The 


dgment of the Hudson County 











ourt reinstated.” 

Now n the remand, defend- 
ant ¢ that the other three 
roun )f appeal which he had 
€ and which had never 
ided, be considered. He 
it that he was entitled 
l as of right and that 
l} tions raised by him in 
z00d th should be considered 
He ar s that a refusal of such 
onsic tion denies him the 
gual rotection of the laws 
zuaranceed by the Constitution 
Held: Defendant’s argument 
may be sound but it is not the 
Prov of the Appellate Divi- 
ion ¢ grant him the relief 
ht. The only function of the 
Division is to carry 
‘t the mandate of the 
Court and that plainly 
that the judgment of 
ison County Court be 

d. 
Deferdant’s motion denied 
and ment of County Court 
DOM! CILE~PARENT AND 
CHILi)X—The domicile of a 
child follows the domicile of 
the father or, if he be dead, 
the micile of the mother 
and e fact that the child 
ha 21 removed from the 
state by a third party does not 
affect this domicile absent 
consent of the parent that the 
child should reside out of the 
State permanently or in- 

defini ly. 


(CUSTODY — JURISDICTION— 
The Supreme Court has juris- 
diction in a custody action 
Where the child, by virtue of 
its parent’s domicile, is domi- 
tiled in New Jersey, though 
the child is out of the state. 


_ Digest from a per curiam 
inion rendered Sept. 14, 1953. 
“Dpellate Div. Munson v. John- 


Alpe 








pon. For appellant—Ralph L. 


“Usco. For respondent — Milton 





Opinions 


M. Abramoff ‘Abramoff & Price, 
attys). 

The issue here is whether the 
Superior Court had jurisdiction 
over the subject matter of the 
controversy, 

Plaintiff, an aunt of the in- 
fant, Daniel Johnston sought 
custody of the child. The child 
was the son of Malcolm John- 
ston and the defendant. Mal- 
colm is deceased. The defendent 
is domiciled in New Jersey and 
is unable to care for the child 
as she is presently confined in 
jail awaiting trial for murder. A 
Mrs. Newman, who is not a par- 
ty to this action, removed the 
child from New Jersey to Massa- 
chusetts. 

Defendant moved to dismiss 
the action for lack of jurisdic- 
tion. She argued that the court 
had no jurisdiction since the 
infant is in Massachusetts and 
not in New Jersey. The court 
denied her motion and she ap- 
peals. 

Held: The domicile of a child 
follows the domicile of the 
father, or, if he be dead, the 
domicile of the mother. The cir- 
cumstance that a third party 
has removed the child from the 
state, does not affect the child’s 
domicile, although it might be 
otherwise if the child were re- 
moved with the parent’s con- 
sent and with the understand- 
ing that the child should reside 
out of the state permanently or 
for a prolonged indefinite per- 
iod. Because of the childs domi- 
cile, the court has jurisdiction 
of custody as between the plain- 
tiff and defendant. 

Affirmed. 


NEW LAWS 

Governor Driscoll has signed 
the following bills which were 
passed by the Legislature with 
amendments recommended 
by the Governor. 
A-324 ScaGa Chap. 393 Sept. 14 

Provides for the transfer of 
civil actions pending in the Su- 


as 


perior Court or any County 
Court to the county district 
court where such county court 


would have jurisdiction in such 
matters and the parties to such 
action are residents of the coun- 
ty. 
S-273 ScaGa Chap. 403 Sept. 16 
Authorizes municipalities to 
waive or modify covenants and 
conditions as to the erection of 
building or any other use of land 
imposed by sales and convey- 
well as 


ances “hereafter” as 
neretofore 

S-394 Ga Chap. 405 Sept. 16 
Provides that appeals from 
“proceedings” as well as “civil 
actions’ may be taken from 


county district courts to the Ap- 
pellate Division of the Superior 
Court. 
A-406 Ga Chap. 411 Sept. 18 
Defines “continuous publica- 
tion’”’ under Section 35:1-2.1 of 
the Revised Statutes regulating 
legal advertising in newspapers. 
S-284 Ga Chap. 427 Sept. 18 
Makes changes in the schedule 
of fees and costs allowable in 
courts of limited criminal juris- 
diction. 
S-224 AaGa Chap. 433 Sept. 18 
Companion law to Chapter 
434: a “Municipal Planning Act 
(1953)”; a general revision of 
the law concerning municipal 
planning. 
S-223 AaGa Chap. 434 Sept. 18 
An “Official Map and Building 
Act (1953)” 
pal planning. 


concerning munici- | 


Lawyers Guild Serves 
Notice of Contest on 
Attorney General 


The National Lawyers Guild 
announced that it has filed with 
the Attorney General a notice 
that it contests his proposal to 
designate it as a “subversive” 
organization. 


The notice states that the 
Guild “does not come within the 
purview of Executive Order 
10450 ‘under which the Attorney 
General claims authority to act) 
and denies that it is Communist, 
Communist-dominated or Com- 
munist-controlled. It denies and 
protests any charge or insinua- 
tion that it is anything but an 
independent association of at- 
torneys dedicated to the welfare 
of the American people and bar, 
and to the American traditions 
of freedom, democratic govern- 
ment and justice and equality 
for all.’ 

In addition to its denial of the 
Attorney General's charges, the 
Guild notice of contest denies 
his legal authority to make any 
such listing as he proposes, as- 
serting that the discretion ac- 
corded the Attorney General to 


(Continued on page 3, Col. 3) 








Chief Justice and 
Judge Clapp To Open 
Practice Lectures 


More than 250 


NEWARK 
lawyers are expected to attend 
the opening sessions of the 
twelve-lecture series on ‘“Prac- 
tice and Procedure Develop- 
ments” of the New Jersey Insti- 
tute for Practicing Lawyers 


scheduled to open Monday (‘Sep- 


tember 28 in Trenton and 
Tuesday September 29) in 
Newark 

Superior Court Judge Alfred 


C. Clapp will give the initial lec- 
ture Probate Practice” in 
Trenton on Monday. Chief Jus- 
tice Arthur T. Vanderbilt is to 
open the program at the Rut- 
gers School Law in Newark 
the following evening at 8 p.m. 
with a talk on “Appeals.” 
the Chief Justice, 
seven other justices and judges 
and four lawyers will discuss 
practice and procedural de- 
velopments, important subjects, 
since a general revision of the 
court rules by the legislature ef- 
fective September 9 removed 
from the Revised Statutes all 
regulations on these matters. 
To be held on Tuesday even- 
ings Rutgers School of 
Law, the lectures are a coopera- 
tive venture by the Institute and 
the State University law school. 
Dean Lehan K. Tunks announc- 


of 


Following 


at the 


ed the offering of Rutgers law 
facilities to the Institute as “an 
extension of our service to fur- 
ther the cause of justice and 
sound 1dministration of the 
law.” 


The twelve-year-old non-pro- 
fit Institute will also offer a 
series of ten lectures on practic- 
to be faced by the 





al problems 

newly admitted attorney, begin- 

ning October 15. The lectures 

will be held at the Rutgers 

School of Law on Thursday af-| 

ternoons 

Sussex Trials October 13 
Trials in the Superior and 


County Court of Sussex County 
will begin on Tuesday, October 
13th. A call of the cases on the 
list for the September Session 
will be made on October 13th at 
10:00 AM 





of Publication 


~~ 
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Has the Workmens Compensation Bureau 
Jurisdiction To Adjudicate the Validity or Invalidity 
of the Divorce or Marriage of An Alleged 
Dependent Widow 


by Meyer M. Semel 
This question is limited to the 
situation wherein a marriage li- 
cense has issued and a ceremon- 
ial marriage entered into. It ex- 
cludes marriage at common law. 
R.S. 34:15-13 governs where 
death occurs and provides the 
manner in which compensation 
shall be computed to depend- 
ents. 
“(g) The term ‘dependents’ 
shall apply to and include any 
and all of the following who 
are dependent upon the de- 
ceased at the time of the ac- 
cident or death, namely hus- 
band, wife—” 
“Dependency shall be conclu- 
sively presumed as to the de- 
cedent’s widow (and natural 
children under 16 years of 
age) who were actually a part 
of decedent’s household at the 
time of his death.” 
It would appear that the prob- 
lem is essentially one of juris- 








Essex Bar Arranging 
Ceremony For Judge 
Bigelow 


The Essex County Bar Asso- 
ciation is preparing a short cer- 
emony in honor of Appellate 
Division Judge Bigelow who will 
retire from the bench formally 
on September 30th. 

It is planned to hold the cer- 
emony on October 5th at 10 A.M. 
before Part A of the Appellate 





| Division, at the Hall of Records, 


Newark. Morris Schnitzer, pres- 
ident of the Essex County Bar 
Association, will deliver an ad- 
dress on behalf of the Associa- 
tion recalling Judge Bigelow’s 
service in this county and mark- 
ing his retirement. The court 
will be aksed to record the ad- 
dress in its minutes. 


ABA Center Cornerstone 
May Be Laid Nov. 2 





Tentative plans are under 
consideration for the American 
Bar Center cornerstone-laying 
ceremony to be held in con- 
nection with the fall meeting of 
the Board of Governors. If ar- 
rangements can be completed, 
the ceremony would be held on 
Monday, Nov. 2, with President 
William J. Jameson and other 
bar leaders participating. 


McBride To Defend 
Alleged Communists 





Thomas D. McBride, member 
of the.Philadelphia bar, is pre- 
paring the defense for eight of 
nine alleged Communist Party 
leaders arrested last July and 
August by the Federal Bureau of 
Investigation on conspiracy 


charges. 
McBride agreed to defend 
eight of the nine men arrested 


after the Philadelphia Bar As- 
sociation learned that the ac- 
cused had informed United 
States District Judge Allan K. 
Grim they were unable to obtain 
counsel. The ninth defendant, 
David Dubensky, is being repre- 
sented by David Cohen. 
McBride is a member of the 
Philadelphia Bar Association’s 
Committee on Civil Rights and 


‘chairman ‘of its Committee on 


Criminal Justice and Law En- 
forcement. 

The nine men were charged 
with conspiring to teach and ad- 
vocate forceful overthrow of the 
Government. All pleaded inno- 
cent. 


diction. The Workmen’s Com- 
pensation Bureau being an ad- 
ministrative agency whose pow- 
ers are necessarily of statutory 
origin, no powers other than 
those provided by statute can 
ordinarily be implied or deemed 
inherent save and except as our 
Courts sitting in appellate re- 
view have found such to exist. 
In this connection the reason- 
ing of the present Supreme 
Court in Eckert v. New. Jersey 
State Highway Department etc. 
1 N.J.L. 474 (1949) is declaratory: 
“It is elementary that the in- 
tent of the Legislature is to be 
gleaned from the language of 
the statute and that the 
Courts cannot arbitrarily ex- 
pand the scope of a statute be- 
yond the plainly expressed 
legislative intent. 
A judicial expansion of the 
act to include ‘dependents’ 
would amount to judicial leg- 
islation and constitute the ex- 
ercise of the legislative func- 
tion by the Courts.” 


It is noteworthy that the same 
Court did not adhere to this 
principle of statutory construc- 
tion in Danek v. Hommer 9, N.J. 
L. 56 (1952) when it stepped be- 
yond the four corners of the 
same act in depriving a husband 
of his right per quod where the 
employee wife had _ previously 
collected compensation for her 
injuries. The dissenting opinion 
of the Chief Justice hews to the 
line of demarkation expressed in 
Eckert v. State Highway Depart- 
ment, supra: 

“For the court to read into the 
statute such an intent that 
has not been clearly expres- 
sed therein is both to ignore 
the fundamental common law 
principle of statutory con- 
struction and to invade the 
province of the legislature.” 

Mr. Justice Heher, speaking 
for the Court of Errors and Ap- 
peals in Everhart v. Newark 
Cleaning and Dyeing Co. 119 L. 
108, 194 A. 294 (1937) strikes the 
same warning note: 

“The provisions delimiting the 

scope of the statute are to be 

fairly construed to effectuate 
the evident legislative purpose. 

Nothing is to be read into the 

statute by judicial construc- 

tion because of some supposed 
reasoning of policy. The pri- 
mary subject of inquiry is the 
legislative intention as expres- 
sed in the statute (boldface 
ours). There is therefore no 
warrant in virtue of the role 
of liberal construction or 
otherwise for the inclusion of 
matters not expressly provided 


or reasonably to be implied. 
(boldface ours). The rule of 
liberal construction lends it- 


self, unless carefully guarded, 

to the judicial exercise of the 

legislative power.’ 

Seemingly the learned Justice 
in compounding this carefully 
worded concept left room for 
such provision as could reason- 
ably be implied without regard 
to the limitation found in the 
express language of the act. 

It may well be reasoned that 
in view thereof the Appellate 
Division in Morrow v. Meteor Air 
Transport Inc, 14 N. J. Super, 176 
(1951) determined that a child 
standing in loco parentis to an 
injured workman is a “depend- 
ent” although the statute is 
silent in respect hereof. To be 
sure Judge Bigelow assumed the 
judicial prerogative of including 


(Continued on page 5, Col. 3) 
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RECENT OPINIONS 


ground that plaintiff anbie R.S 
or implied, made at the time 46:30-21 (1) had impliedly war- 
of entering into a contract to ranted the bulbs to be fit 
sell, cannot be effectually dis- florist trade the 


DIGESTS OF 


SALES — Warranties, expressed 





bulbs 


whereas 

























claimed by a disclaimer of were of such inferior quality as 
warranties inserted in an in- to be worthless. Besides, there 
voice issued to buyer at time was an express representation 
of deilvery and signed by buy- prior to the sale that the bulbs 
er as receipt for delivery. were “of first grade quality 
—Where, pursuant to. oral Plaintiff sought to escape 
order or contract, seller packs from the above mentioned ex- 
merchandise ordered in car- press and implied warranties b 
tons for the buyer to pick up, relying on a ption 
title passes to the buyer at the on the _ invoi We 
time of packing. give no wa sO 
Digested from an opinion by implied, as te qual- 
Ewart, J.A.D. rendered Sept. 14, ity, product othe 
1953. Appellate Div. Diepeveen matter of any seeds, bulbs 
v. Vogt. For appellant—Charles At the time the defendant 
W. Symanski ‘(Robert W. Mac- representative ned e- 
Questein on the brief.) For re-, voice and picked up the ulb 
spondent—Samuel J. Davidson they were ready packed in 
(Alfred Gliedt, atty. Otto Ven- losed 1d ap yy d 
ino Jr., of counsel. Nelson H. by plaintiff to defendant rde1 
Tegrarian on the brief.) Held: There was an oral con- 
Plaintiff appeals from a judg- tract for the sale of the bul 
ment of the District Court ent- executed prior to the in 
ered against him. Delivery of the bulbs was mac 
Plaintiff is an importer of pursuant to the previous orde 
plant bulbs and sued defendant,’ Hence the invoice containin 
a florist, for the price of bulbs the disclaimer was not the con 
he sold defendant. Defendant tract 
ciaimed to be relieved of liabil- In addition. title to the bulb 
ity for the sale price on the passed to the defendant at t 
t they ked for de 
dar id yMNropriated b 
I rit to defendant’s orde 
(R.S. 46:30-25) which was pri 
to t! gning of the invol 
After a yntract to sell 
been entered into, or, at n 
Invest t, where title has passed t 
profitably | *: yuyer, the seller cannot 
inserting a disclaimer in the in- 
2:9 voice, disclaim warranties made 
3% prior to the sale or passing of 
latest rate title. When warranties once be- 
Cer Eno come binding a disclaimer is no 











( aypative wnlescs re s been 
Funds Insured up to $10,000 ~ see Sian — ” enn - se 
by U. S. Govt. instrumentality ee es age ine Pe 
Plaintiff was not by the dis- 
ae . 
Transactions may be handled by mai! claimer on the invoice relieved 
FREE PARKING at Kinney Garage of his yon the implied or 
Your account or inquiry invited expressed warranties 
Affirmed 
| MOHAWK gah hiceimcenggeel 
Aloert H. Bier announces 





his son 


SAVINGS and Loan Assn. Ph neh 


40 COMMERCE ST., NEWARK 2, N. J. d 
y\WW associat ea 


Mitchell 2-3650 = apes Ree 
Philip Klein, President al general practice of law at 382 
inetioh’ Avenue, Summit 


% Spr 


ald I Bierman is 
with him in 














NATIONAL SURETY CORPORATION 


Specializing in the Execution of 
Fiduciary and Court Bonds 


6@ PARK PLACE, NEWARK Mitchell 2-8220 
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Financial Printers 


| SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


) PANDICK PRESS, INC. 
71-78 CLINTON STREET, NEWARK 5, N. J. 
| TeterHone MARKET 3-4994 


TITLE INSURANCE 


PH. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,700,000 


UniTED STATES MORTGAGE & TITLE 
GUARANTY CoMPANY ot New JERSEY 






































Phone HUbbard 7-4300 
19 Banta PI., Hackensack 
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972 Broad St., Newark 


for 


CRIMINAL LAW—INSPECTION 
OF DOCUMENTS — The court 
may, in its discretion, permit a 
defendant to examine docu- 
ments in the control of the 
State, which are not the work 
product of the State in prep- 
2ration for the trial. 
—Inspection of all files 
Prosecutor’s office at time 


in 
he 


was superseded properly 
granted where Prosecutor is 
charged with non feasance. 


CRiMiNAL LAW — DISCOVERY 
—Held, on facts, court prop- 
eriy ordered State to furnish 


ant 
in 


particulars to defenc 
charged with non feasance 
office. 











Dige an opinion by 
Bi Ww rendered Sept 
i743 late Div. State v 
Winne 1 llant—David H 
Harris, Spec. Dep. Atty. Gen 
E spondent Joseph Wein- 

> ‘(John W. McGeehan Jr 

The State appeals from tw 
yrders, one authorizing defend- 

t to inspect an d copy certain 

uments and er grant- 
ng in part de motion 
or a bill of particulars. Defend- 

I ro appeals from the de- 

ai of certain other particulars 

The indictment eges that de- 
fendant was Prosecutor of Ber- 
gen County from 1944 to 1951 

he was charged with the 

luty of using all proper a rea 
onable means and diligence fo: 
the detection and convic tion of 
fenders a nst the That 

he “we knew” the facts sum- 


yelow, and nevertheless 
ha wilfully neglected and 
mitted to perform his duty in 
respect thereto 


Counts 1 to4a 





llege that dur- 


ng specified periods “and on 
livers other dates and times,’ 
there were kept and maintained 


it aden sses stated houses where 
bling by dice was conducted 
counts also onl 


The same four 
ege that at some unstated tin 
raming by instruments, sil - 
ratus and devices having figures 


thereon, were conducted. 

Counts 5 to 16 allege that dur- 
ing specified periods “and on 
other dates and times” 
were kept gaming and 
betting houses wherein gaming 
betting and bookmaking on 
conducted at speci- 
fled addresses. 

Counts 17, 18 and 19 allege 
that defendant on Sept. 2, 1948 
received a complaint that a cer- 
tain Rutherford police officer 
was corrupt, that on Oct. 1948 
he received a like cmmaalaunt 
against two other Rutherford 
Police officers, that defendant 
omitted to use all proper means 
for detection and conviction of 
the two police officers but on the 


contrary unlawfully — suffered 


ver 


aiverse 


ther 


norses Was 


and permitted them to remain 
in office. The indictment does 
not charge the officers were in 


fact corrupt. 

The first order gave defend- 
ant the right to inspect and 
copy all papers. correspondence 
and records which were part of 
the files of the Prosecutor's of- 
fice when defendant was super- 
seded. 

The second ordered particu- 
le to dates, kind of gaming. 
how defendant acquired knowl- 
edge of the offenses alleged, and 


ars as 


particulars as to the alleged 
complaints against the three 


policemen. 
Held: 


is argued that a great 
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GANN 
LAW BOOKS 


Publishers and Consultants 


790 Broad Street 


Newark 2, N. J. 
MArket 2-3140 
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Camden Bar's Annual Christmas  Nalelaians Parties 


May Be Terminated By Fire 


The fire at Camden Paice The party 





each yea: 


tion Hall early in July of this tained more children at 
year will have the effect of ter- cgsion than any aff 
ae as trac aes ; ’ eran 
a the Christmas Tele vl- given by any organiz 
sion Party which was sponsored ,, : ; 

: ise “ie : Camden County. More t] 
each year by : 






the Camder re 
A children were transp 





County for 

needy Can and from the Convent 

Count AU-TV yn each occasion. Req 
unty distribute 














rs have been receive 
Christmas from childre 
no Know tnat the 
; taging the party d 
Since 1951 on the Saturday in 
December preceding Christmas Announcement 
Day the Camden County Bar 
Association cooperation wit! WwW 
the n y itable organiza S 
County held ard I 
he needy and v iB 
art of the evidence for both insp yn allowed hers 
he State and the defense is to mote justice and the 
ye found in the files of the Pros- within the discretiona: 
cutor’s office, that in the files of the court. 
may be clear proof As to the particulars 
yr lack of action properly or ‘dered the 
lefendant, and that sp y ; 
les on by tl 
n the dates 
ind ev erl 
iS thev wh + 
defenda to act, if game 
here w 1 
yr was b sulars of ar 
lack of ich it ma 
matters. eived of t 
The State offers to have been 
‘endant to inspect all | he not require 
the St ate is going to pu circums 
-vidence but is unwilling to have which defendant 
the defendant look through the should have had n 
iles rather of any notice 


to prove 
>. If the State 


ite expects 


The papers which defendant is St: 
illowed to inspect are not the evidence 





work product of the State com- offer such proof, 
parable to the confession and should not be left igno: 
tatements obtained in prepara- The State also object 
tion for trial. ticulars e alle 
Power to permit inspection of plaints 
documents was inherent in In any view of the 
Chancery. By statute, the law form, nature, substaz 
courts borrowed the equitable source of the alleged c 
principle of discovery, including is material in dete 
the inspection of documents. whether defendant, 
And in reecnt years, the defend- cutor, was derelict in hi 
ants in criminal causes have not having proceeded 
been given the right to inspect These particulars were 
documents in the possession of ordered. 
the State. The exercise of the The defendant aske 
power to permit a party to in- to particularize what 
spect documents in the control defendant should ha‘ 
of his opponent, rests in the that he did not take 
sound discretion of the court in court properly denied 


which the cause is pending. The Affirmed 











Periodic Will Revision 


Bank giv 
See Vol 


State 


The National 


customers most frequently 


advice the 
is this: 


attorney! 


family affairs, 
business conditions occur. trust office 
suggest that the customer consult his lawy 
for legal advice. Our experience proves tl 


When changes in tax laws, 
our 


periodic will revision by the attorney hel} 


a person do more for his family. 


a —- 
De partment of Estates and Trusts 


THE NATIONAL STATE BANK 


Other Offices in Orange,. Irvington and Newark 
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DIGESTS OF RECENT OPINIONS 


\ITORNEY AND CLIENT— 


ILEGE — EVIDENCE — 
nunications by a client to 
ttorney acting as such for 
surpose of securing legal 
e, made in con*dence, 
rivileged and may not be 
sed by the attorney un- 


the privilege is waived by 


lient or if he be dead, 
by his personal repre- 
itive. 


the attorney client re- 
iship and privilege can- 
arise where the advice 
it relates to accomplish- 
of a criminal or fraud- 


purpose, it may arise 
the advice sought re- 


to already accomplished 
ses or acts for which the 
fears prosecution may 
though none has been 
iitiated. 
ted from an 
n, J.S.C. 
Appellate 
the State 
p. Atty. Gen. Theodore 
ons, Atty Gen. For re- 
Albert S. Gross 
dent Selser, a mem 
Bar of New Jersey, was 
s a witness before the 
County Grand Jury 
vas investigating gambl- 
corruption. He answer- 
questions but refused 
‘er five asking 
nes of persons to whom 
nts, including one llie 


opinion by 
rendered Sept. 
Div. In re 
Albert M 


ror 


per 


me 
juestions 








had stated they had 
tection money or politi- 
itributions whethe1 
had told that he 
had been to the home 
Dickerson, Chairman of 
te Republican Commit- 
er’s refusal to answer 
juestions was yn the 
that they were privileg- 
idential communications 
client and ney and 
was not at liberty to dis- 


communications with- 
1iver of the privilege by 
nts. The state 


S 


llie Moretti was not a 






id further that the com- 
ions from him were not 
past unl t but 
ture unlaw ts and 
ere not privileged 

‘ts are that on Oct. 30 


omplaint was filed and 





nt issued against five 
ther than Willie Mor- 
rging them with con- 


naintaln a 


to keep and 


place. Early the fol- 
norning Selser was re- 
Willie Moretti to re- 
him and the five nam- 
complaint. Selser ap- 
yy and represented the 


ed defendants who were 
ntly indicted and ulti- 





ng Term, Low Rate 


STRIAL FINANCING 


secured by 
ttel Mortg’s on Equip 
ccounts Receivable 
Field Warehousing 
warders Recognized 


nants & Industrial 


ance Company 
irk Pl., Newark, N. J. 
08 Mitchell 2-6988 








the disclosures 


| legal 


| confidence by the client 


mately entered pleas of non 
vult. Willie Moretti was not 
charged nor indicted for any 
crime until Nov. 7, 1952, after 


he had been murdered. He was 
then indicted for conspiracy to 
obstruct the due administration 
of the laws of this State, which 
said conspiracy allegedly com- 
menced in 1947. 

Subsequent to Oct. 31, 1950 
Selser had numerous conferen- 
ces with Willie Moretti and the 
five indicted parties. According 
to Selser’s testimony, and there 
no testimony to contradict 
this, Willie Moretti consulted 
him concerning various con- 
summated transactions in which 
Willie Moretti had been involv- 
ed and which he feared might 


is 


result in his criminal prosecu- 
tion. 
Held. The communications 


from Willie Moretti were of pos- 
sible criminal conduct already 
accomplished and the advice 
sought was in connection with 
past actions and not as to future 
commission of crime. It is en- 
tirely plausible that Moretti 
would have consulted defend- 
ant for legal advice prior to 
actual complaint or indictment 
having in mind the investiga- 
tion then being conducted by 
the Grand Jury. It was during 
these conferences that defend- 
ant obtained the information 
sought by the Grand Jury 

The affidavits filed by defend- 
ant and the testimony are re- 
plete with statements showing 
the attorney client relationship 
existed with the six individuals 
for not only the _ indictment 
then pending, but for other 
matters in which they had been 
involved and for which they 
might be indicted. The state 
does not seriously question the 
existence of the attorney client 
relationship. The main conten- 
tion of the state is that the in- 
formation given to Selser 
“for an unlawful or fraudulent 
purpose and not for the purpose 
of preparing a lawful defense” 

There is no doubt that if the 
advice sought by Willie Moretti 
was in furtherance of the com- 
mission of a crime or the per- 
petration of a fraud, whether 
this purpose was known to Sel- 
ser or not, the privilege would 
not extend to such communica- 
tions as the attorney client re- 


Was 


lationship would not legally 
arise. The State does not con- 
tend that Selser was aware of 


this purpose or participated in 
it by giving his advice in that 
regard, but argues that such 
must have been Moretti’s pur- 
pose since some 12 days after 
he retained Selser, he went to 
Dickerson’s home to attempt to 
induce Dickerson to exercise un- 
lawful and corrupt influence to 
obstruct the due administration 
of justice. The State, however, 
has failed to prove such purpose 
in Moretti’s retaining of Selser 
There is no proof which would 
vitiate the privileged nature of 


privilege arrives where 
advice is sought from an 
attorney in his capacity as such. 
It covers communications relat- 
ing to that purpose and made in 
Where, 
as here, these elements are pre- 


The 
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Lawyers Guild 


(Continued from page 1) 








label organizations as “subver- 
sive” 
express 
define 


‘would enable him to 
what orthodox and 
proper in the area of thought, 
speech and association.” 

The notice also denies that the 
Executive Order establishes a 
proper standard, since the term 
‘subversive” is wholly undefined 


is 





and no one can tell what it 
means. The notice adds that 
since this standard is subject 
to grave abuse, it has no place in 
our legal system. Pointing out 
that the Attorney General, who 
under the Executive Order is the 


person authorized to list organ- 
izations, has already announced 
his decision regarding the Guild 


in a speech at a public meeting, 
the notice assert that “If due 


process requires nothing else, it 
requires conclusion after a 
fair hearing not confirmation of 
a judgment previously made.” 
The procedures set up by the 
Attorney General also deny due 
cording to the Guild 


process 

notice ince he may rely on 
“confidential undisclosed _ evi- 
dence, dispense with taking 
any evidence, “deny the right of 
confrontation and cross-exam- 
ination,” and otherwise depart 


»cedures required by the 
Clause of the Fifth 


from pi 
Due Proces 
Amendment 

Referring to the Attorney 
General tion in publicly cit- 
ing “as evidence that the Guild 
‘subversive’ the fact that it 
has defended the constitutional 
rights of Communists” the Guild 
notice asserts that he has there- 
by sed immeasurably the 
already deplorable reluctance of 


is 


incre 








lawyel! undertake the de- 
fense of Communists” making a 
mockery of the resolution of the 
American B Association “urg- 
ing Awyel to discharge the 
Bar’s duty of defending the un- 
popular and the despised.” 
Concluding its notice the 
Guild xecutive Officers say: 
“For nearly seventeen years, the 
National Lawyers Guild has 


stood among those in the fore- 
front of the defense of the eco- 
nomic political and civil 
rights of the American people. It 
has consistently endeavored to 
promote the better administra- 
tion of justice, and to aid in 
making ir laws and institu- 
tions more responsive to the 
needs of the people. It intends 


ipon this course in 
it in so doing it is 
best traditions 


to continue 
the belief th 
furtherin the 
of the B 





sent, the vilege attaches and 








the co ications are per- 
manently otected from dis- 
closure the attorney unless 


re is waived by the 
client be dead, 

representative. 
obtained no such 
therefore, as 
f the Bar, was bound 





the privil 
client or, if the 
then by his leg 
The State has 
waiver, and Selser, 
a member! 








to refuse answer the pro- 
pounded questions 

Smith, Joseph L. dissenting, 
holds in so far as the questions 
relate to the disclosures by the 
five individuals other than Wil- 
lie, they clearly privileged. 
Howeve! Willie, the record 
does not show in what matter 
or for what reason he received 
legal advice from Selser nor why 
he then needed legal advice. 
There is nothing, other than Mr. 
Selser’s statement that he was 





how Willie asked 
ed any legal advice 
Rather does it ap- 
retained Selser for 
the five ividuals under crimi- 
nal charges. Mr. Selser has not 
borne the burden of proving his 
attorney client relationship with 
Willie Moretti. Communications, 
to come within the privilege, 
must have been made to the 
attorney acting at the time in 
his capacity such for the 
‘client. 


so retained 
for or receiv 
for himself 
pear Willie 


ind 


as 


because of the ideas thew 





‘pat 


itis 


Passaic Rar Receives ABA Award of Merit 








i 


frank W. Grinnell Chairman of the A.B.A. Merit Awards Com- 


mittee presents award to Salvatore J. Ruggiero, Passaic Bar Pres- 


ident, while Robert G. Storey, 


looks on. 


The Passaic County Bar As- 
sociation received an award of 
merit from the American Bar 
Association at its recent meet- 
ing in Boston. The Passaic as- 
sociation won honorable men- 
tion in the division of local 
associations for the following 
achievements: 

1. Leadership in the campaign 
for a new county jail 

2. Advertising campaign in 
the county press and a weekly 
column, entitled “It’s the Law”, 
for the public information. 

3. Leadership in New Jersey to 
strengthen the canons of ethics 
to prevent public officials from 
practicing law. 

4. Initiation in New Jerse; of 
an annual judicial conference at 
the County level. 

5. Publication of an outstand- 
ing monthly journal 





The certificate, signed by 
Frank Grinnell, chairman of the 
A.B.A. committee on awards of 

Announcement 


Albert L. Vreeland, who form- 
erly practiced law at 314 Main 
Street, East Orange, New Jersey, 





as senior partner of Vreeland, 
Aeschbach & Duffy, has an- 
nounced his withdrawal from 


the firm to devote his entire time 
to his present duties with the 
Celanese Corporation of Amer- 


ica, where he is in charge of 
all real estate of the company 
and tax counsel. William O. G. 


Aeschbach and Neil G. Duffy will 
continue in the practice of law 
at 314 Main Street, East Orange, 
New Jersey, under the firm name 
of Aeschbach and Duffy. 





center president of the A.B.A. 


merit, and Robert G. Storey, the 
retiring president of the Amer- 
ican Bar Association, was pre- 
sented by Storey to Salvatore J. 
Ruggiero, president of the Pas- 
saic County Bar Association. 

Applicants for awards were re- 
quired to compile and submit a 
report on their activities of ben- 
efit to the public and to the bar. 
The report for the local bar was 
prepared by Jacob L. Bernstein, 
editor of the  association’s 
monthly publication. 
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A New Approach To An Old Objective 


The adoption of an administrative procedures act has been | 
advocated in this column on more than one occasion since She | now 
adoption of the 1947 Constitution. It has been pointed out th es 


under Article V, Section IV, Paragraph 6 of the Constitution the 
Legislature is required to provide for the prompt publication of 
rules and regulations by any department, officer, agency, or auth- 
ority of the State, except such as relate to the organization or 


internal 


administrative 


the ber and by those business 


management of the State, and 
mandatory constitutional requirement has not been complied with | 
by the Legisjature. The desirability 
procedures act has been generally 
men 


that even this minimal 


indeed the necessity—of an 
recognized by 
who come in contact with 


agencies of the State. The various bills that have been introduced 


this year, President Eisenhower 


Legisiature in the past seem to have failed of passage 


provisions rather than to 


called a con- 


in the 

because of opposition to particular 

the general objectives of the act. 
Jn April of 

ference of ré 


‘yresentatives of the departments and agencies, the 


jJuciciary and the bar for the purpose of studying the efficient 


the Federal 


in a 


functioning of 
haa genes. 


‘ts 


administrative 
recommendation of the Judicial Conference 


agencies. The call 


Conimittee o1 Administrative Procedure, adopted by the Judicial 
Con‘erence and transmitted to the President by the late Chief 
Justice Vinson. It received the approval of the Chief Justice and 
of the Attorney General. The Attorney General selected the agen- 


cies which 


the President appointed as members three federal judges, 


were to designate delegates to the Conference, while 


three 


fed: ral trial examiners, and twelve practicing lawyers. The Con- 


ference organized in June and created 


committees to consider 


various probiems, including one committee to study the desira- 
bility of uniform rules of procedure for the agencies—a suggestion 
that emanated from the Attorney General. While the ultimate 
recommendat:-ons of the Conference cannot, of course, be predict- 
ed it does seem safe to venture that its findings, representing as 


they will the composite judgment 


of the agencies, those who 


deal with them and those who review their determination, will 
carry much more weight than would recommendations by any 
one segment of those who compose the Conference and will 
be supported by an informed public. 

Other efforts to clear the administrative procedure jungle 


having failed in New Jersey, a similar technique might well be | 


employed here with success, and 


result in the enactment of an 


etfective administrative procedures act and the establishment of 


uniform procedures before each 


of the administrative agencies 


of the State. It is hoped that the Governor will give favorable 
consideration to the appointment of such a committee, composed 
of representatives of the judiciary, the agencies and the bar. Such 


a 


a coinmittee could conduct public hearings at which views as 
te the best methods to be pursued could be aired and subjected 


to public scrutiny. The deliberative recommendations of such a 
committee, functioning in this manner, would undoubtedly com- 
mand the supyvort of the public. It is not too much to hope that 
pron:pt efforts along this line may well result in favorable action 
by the Legislature that convenes next January. 


Hudson Bar Asks Appointment of Vanderbilt 


To U. S. Supreme Court 





The Hudson County Bar As- 
sociation has adopted the fol- 
low resolution: 

“WHEREAS, the sudden and 
untimely death of the late 
learned Fred M. Vinson, Chief 
Justice of the United States, has 
left a vacancy in the highest 
tribunal of our country; and 

“WHEREAS, it is known that 
the President of the United 
States earnestly desires to fill 
said vacancy by appointing 
thereto a man whose stature is 
commensurate with the office 
and whose membership in said 
tribunal would insure the con- 
tinuance of the honorable tradi- 
tions which have glorified it 
since the birth of our nation; 
and 

“WHEREAS, it is a conceded 
fact that ARTHUR T. VANDER- 
BILT, Chief Justice of the Su- 
preme Court of the State of New 
Jersey, is recognized throughout 
the nation as one of the out- 


standing jurists of our time; 
that for two score years his 
career as advocate, scholar, ed- 
ucator, administrator and judge 
has been dedicated “to maintain 
and defend the inalienable 
rights of life, liberty and prop- 
erty upon which the safety of 
society depends”; 
the maintenance and defense of 
these rights more readily avail- 
able to every citizen of this 
State, he conceived and put into 
operation a more perfect judici- 
al system which has become the 
symbol of efficient and expedi- 
tious administration of justice; 

NOW, THEREFORE, BE 
RESOLVED that the 


orated in 1877, 


by unanimously resolve: 


“1. That Dwight D. Eisenhow- | 
United | 
States of America, give due con- | 
recognition to! 


er, President of the 


sideration and 


{ 
| 
| 


| 


| 


Rutgers Law Alumni Told 
Of Plans For Student 
Lounge 


All Urged To Work For and 
Support Law Center Develop- 
ment 





H. Crawford Jamieson, former 
Senator from Mercer County, 
addressed the first meeting of 
the Rutgers Law School Alumni 
Committee on Class Memorials 
at the Robert Treat Hotel last 
Thursday. More than 300 alumni 
of the Rutgers School of Law 
;}and its predecessor institutions 
have been enlisted for work on 
|class committees. Wilbur A. 
Stevens, Manager of the Newark 
Division of the Hartford Acci- 
dent and Indemnity Insurance 
Company, and Secretary of the 
Rutgers Law School Alumni ASs- 
sociation presided as Chairman 
of the Alumni Committee on 
{Class Memorials. 
Aaron Lasser, 
and President 


Newark Attor- 
of the Rut- 


at /oers Law School Alumni Asso- 


| ciation, introduced Lehan K. 
Tunks, newly appointed Dean of 
the Law School, to Alumni lead- 

;}ers present. 

Henry E. Ackerson, Jr., former 
Associate Justice of New Jersey 
| Supreme Court, Chairman of the 
Rutgers Law School Advisory 

; Committee, and Chairman of the 

| Law Center Development Pro- 

|gram, reported the _ significent 
progress of a capital fund pro- 
gram which is now under way. 

| In his remarks, addressed to 

the 4500 alumni of the Law 

iSchool, Mr. Jamieson cited the 
increased prestige which accru- 
ed to this large body of alumni 
with their integration as mem- 
bers of the alumni body of Rut- 
gers University. He also referred 


| to the urgency of the Law Alum- 


ni to support the program of 
their school for developing it in- 
to one of the major legal cen- 
ters of the nation, one in which 
they can be proud. 

The Alumni Committee has 
adopted a goal of $100,000 to 
provide for the Alumni Student 
Lounge in the new Law Center 
as a class memorial. Through the 
various committees all alumni 
will be given a personal oppor- 
tunity to subscribe to this mem- 
orial, Individual class quotas 
have been assigned from the 
first class in 1909 to the most 
recent class graduated in 1953. 
Alumni committeemen have 





been urged to obtain subscrip- 
tions beyond their alumni class 
from the profession, friends and 


| business interests. 


The Alumni Committee cam- 
paign which began with the din 
ner meeting last Thursday will 
be concluded on October 30, Mr. 
Stevens said. 





the outstanding and noteworthy 
record of achievements of Ar- 
thur T. Vanderbilt as lawyer, 
scholar, administrator and jur- 
ist, and submit the appointment 
of said Arthur T. Vanderbilt to 





that to make | 


iT} 
Hudson | 
County Bar Association, incorp- | 
duly assembled | 
at a regular meeting, does here- | 


the Senate of the United States 
for confirmation as Chief Jus- 
tice of the Supreme Court. 

“2. That a copy of this resolu- 
tion be forwarded by the secre- 
tary to the President of the 
United States, to the Honorable 
Alexander Smith and the Hon- 
orable Robert C. Hendrickson, 
Senators from the State of New 
Jersey, to Alfred E. Driscoll, 
Governor of this State, to the 
Honorable Herbert Brownell, At- 
torney General of the United 
States, and to such other per- 
sons as may have an interest in 
the matter. 

3. That the President of this 
association be and he is hereby 
empowered and authorized to 
appoint a committee to repre- 
sent this association before the 
{Senate Judiciary Committee or 
other governmental committee 
having jurisdiction over or an 
interest in- the appointment 
aforesaid. 





State Bar Expanding 
Service To Armed Forces 


The New Jersey State Bar As- 
sociation has expanded its pro- 
gram of legal service to the 
armed forces to provide assist- 
ance in every county of the state 
it was announced today by Ed- 
ward T. Curry, Association pres- 
ident. 

Mr. Curry announced appoint- 
ment of sub-committee chair- 
men in each of the 21 counties. 

The county sub-committee 
units will function as extensions 
of the Association’s standing 
committee on service to 
the armed forces, headed by 
David I. Stepacoff of Perth 
Amboy. 

“Expansion of this commit- 
tee’s coverage to the county level 
will assure the ready availability 
of competent and _ interested 
legal help in matters pertaining 
to the armed _ services,’ Mr 
Curry said. 

The Association, through Mr. 
Stepacoff’s committee, main- 
tains close contact with legal 
officers at military installations 
at home and abroad. In cases 
where a serviceman at any base 
has a legal problem back home, 
the base officers refer the mat- 
ter to the Bar Association com- 
mittee which in turn arranges 
for local legal asistance. 

The Bar Association makes no 
charge for this referral service 
even though the committee is 
called upon to process an ave- 
rage of 300 requests annually for 
legal aid from members of the 
armed forces all over the world. 

Sub-committee chairmen ap- 
pointed today by Mr. Curry in- 
clude: 

Atalntic County, Morgan E. 
Thomas, at Atlantic City: Ber- 
gen County, Charles C. Shenier 
of Hackensack; Burlington 
County, John E. Dimon of Mount 
Holly; Camden County, Edwin 
Segal of Camden; Cape May 
County, French B. Loveland; 
Cumberland County, Samuel 
Adler of Millville; Essex County, 
John A. Ackerman of Newark; 
Gloucester County, Laurence L. 
Crispin of Woodbury; Hudson 
County, Frederick H. Hauser of 
Hoboken; Hunterdon County, E. 
Herbert Kiefer of Clinton; Mer- 
cer County, Thorn Lord of 
Trenton, Middlesex County, Jo- 
seph H. Edgar of New Bruns- 
wick: Monmouth County, Rich- 
ard R. Stout of Asbury Park; 
Morris County, Worrall F. Moun- 
tain, Jr., of Morristown; Ocean 
County, Albert Spitzer of Lake- 
wood; Passaic County, J. Chester 
Massinger of Paterson; Salem 
County, Joseph Narrow of Sa- 
lem: Somerset County, Nelson 
V. N. Dungan of Somerville; 
Sussex County, Peter Friedman 
of Newton; Union County, Eu- 
gene J. Kirk of Elizabeth; and 
Warren County, Ralph B. Mc- 
Connell of Hackettstown. 


} a 
1egai 


Fordham Law Alumni 
Meetings 


The Fordham Law Alumni As- 
sociation is inaugurating a 
series of informal monthly 
luncheon meetings of graduates 
and former students of Fordham 
Law School. 

The first meeting will be held 
at Miller’s Restaurant, 144 Ful- 
ton Street, New York, Tuesday, 
October 6, 1953. The cost includ- 
ing gratuities will be $2.75 per 
person. Luncheon will begin 
promptly at 12:45 P.M. and will 
terminate by 2:00 P.M. All Ford- 
ham men are invited to attend. 
The guest speaker will be the 
Very Reverend Laurance J. Mc- 
Glinley, S.J., President of Ford- 
ham University. 

The Chairman of the Lunch- 
eon Committee is Hon. Sylvester 
J. Ryan, United States District 
Judge, Southern District of New 
York; 


'a small charge for materials 


76 N. J. L. J. Index Page 39; 
Registration Period Fo, 
Appellate Procedure 
Course Extended 


Program and Instructors Fo, 
The Year Arrangs 


NEWARK—Rutgers § 
Law has extended until 
ber 30, the registratior 
for its “Appellate Py 
Brief Writing, and Or 
cacy” course offered t 
with the new rule of th 
Dean Lehan K. Tunk: 
State University Law Sc} 
announced 

All persons desiring 
will be required to make 
registration no later 
last day in Septembe: 
opening date. Blanks ar 
may be secured either 
ing or by telephoning t 
of Admissions of the 
Colleges of Rutgers at 4 
street, Newark. 

Applicants for the cou 
have successfully com; 
the courses required of 
date for the Bachelor 
degree pursuant to Rule 
or must have been adn 
an attorney of this stat 


to the commencement 
course. 

The thirty-week pre 
course requirement fo: 


cation as a counsellor ¥ 

on September 30 in New 
Camden. Commencing 
successful completion i 
course is required und Ru 
1:21-1 of the Rules of t New 
Jersey Supreme Court 


mission as a counsellor 
Formal study requi 
represent a change 


present rule which allow 
torney with three years 
before the New Jersey 
take the counsellors 

tion without the nec: 
additional academic wo: 

Consisting both of 
and practice work in bri 
ing and oral argume 
course will begin with ] 
tures on “Appellate Pr lure 
given by Morris M. S tz 
associate professor of 
Rutgers Law School, on 
utive Wednesday night 

On the evening of N 
11, Columbia University f 
sor John Hanna will cu 
“Legal Research and Use i Ré- 
search Materials.” The i 
five Wednesday evening 
list lectures on “Brief 
by Professor Hanna. 

At Camden, George 
lecturer on brief writing 
York University Law Sc! 
give the lectures on 
Procedure,” ‘Legal Rese: 
Research Materials,” an 
Writing.” 

After the holiday se: 
group will be broken d 
sections of eight and g af 
a faculty of more th I 
distinguished counsellor 
New Jersey bar in the fp 3¢ 
work of writing briefs. 7 1s ¥- 
comprise the next eight KS 
the course. 


w’ 


On February 24, 1954 40)- 
Paul Stryker, member 
New York bar and lect .-er 


the Art of Advocacy 
University Law School, 
ture on “Oral Advocacy. Str¥* 
er, author of several bo <s. ¢ 
fended Alger Hiss in the .att 
first perjury trial. 

Carl Kisselman, leadir 
ber of the Camden bz ; 
lecture on “Oral Advoc.cy + 
the sessions there. 

For the remainder 
course which continu 
April, 1954, the aspirin 
sellors will engage in pr 
oral argument befor: 
counsellor-instructor. T 
course examination will De =" 
en on May 5, 1954. 

Course cost will be $6 
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4 (Continued from page 1) benefits to dependent wives, was Law Enf #C 
IN Ti Sago apa cF : mindful of the uncertain status orcemen ourse 
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live. 
“Again there is no doubt that 
Morrow, the decedent, stood in 
loco parentis to the child as 
that relationship is defined 
(boldface ours) in our reports 
and that he was under a duty 
to support the child.” 
That opinion in keeping with 
others stresses the ‘relationship’ 











which creates an actual depend- 
ency and tends to subordinate 
the legal status in preference 
thereto. Th it has been held 
that a ul widow may not 
have benefits under the act 
where has been no de- 
pendency in fact at the time of 
the injury or death. 


West Jersey & 
(no official ci- 


In Battista v. 
Sr. Co. 88 A. 954 


tation the former Supreme 
Court in 1913 says: 
“Angel deceased) abandon- 
ed petitioner in 1905,—and she 
had knowledge of his 
whereabouts until she read of 
his death. Angelo never con- 


tributed to the _ petitioners’ 
support since his desertion— 
The petitioner not being an 
actual dependent, the judg- 
ment was not warranted.—” 
This would seem to be in keep- 
ing with the statutory prerequi- 
site of actual dependency unless 
Battista v. West Jersey, supra 
may be considered to be reversed 
by Gaudreau v. Eclipse &c. Corp 
137 L. 366, 61 A.2nd 277 (E. & 
rein Judge Freund, 


speaking for that court obser- 

ves: 
“Appellant's admission that 
she lived in the same house 
as William Bittner could not 
deprive her of compensation 
payments as the unmarried 
widow Hector Gaudreau. 
Even if we assume arguendo 
an illicit relationship appel- 
lant’s morals would be no bar 
to her receiving benefits under 
the Workmen’s Compensation 
act in the absence of specific 
provision. Neubeck v. Neubeck, 
94 E. 167, 119 A. 26, 27 A. L. R. 
Vi2. 
If the Legislature and the 

Courts | been so intent on 


securing benefits to ‘actual de- 
pendents not beyond the 
realm of probability that the law 
making body presumably in- 
tended to include by reasonable 
implication any such relation- 





ship as spring from the 
status of actual dependency 
created by the injured workman. 

In the Morrow case, supra, 


Judge Bigelow speaking for the 
Supreme Court points: to the 
Brinkerhoff case, 24 N.J.L. 680 
(Supreme Court 1855) as a clas- 
sic example of the manner in 
which the court will ‘carve out’ 
the relationship of parent and 
child from the attendant cir- 
cumstances 
“The testator may either have, 
in point of fact, actually oc- 
cupied the relation of parent, 
or where no such relation in 
point of fact existed, he may, 
by the terms or the circum- 
stances of the gift itself, have 
manifested an intention to 
place himself in that relation. 
But from the very nature of 
the case, evidence of actual 
assumption of the parental 
relationship, or of an inten- 
tion to assume that relation, 
will often be found in the con- 
duct and declarations of the 
testator. The principle there- 
fore is clear, and the rule is 
well settled, that parol evi- 
dence of the acts and declara- 
tions of the testator are com- 
petent to prove that the testa- 
tor designed to place himself 
in loco parentis toward the 
legatee.—” 
It may well be argued that the 
legislature, intent on securing 


which may well be termed “in 
loco uxoris’” where a ceremonial 
marriage has been followed by 
the establishment of a marital 
home, the birth of children, 
actual dependency and all of the 
factors which make for a mari- 
tal relationship. 

Ever recurring however, is the 
perplexing question: 

Can the officials assigned to 
administer the act be deemed 
to be invested with the judicial 
prerogative requisite to read into 
it something which is not ex- 
pressly provided for? Our courts 
of original and inherent juris- 
diction have done so, but is the 
Workmen's Compensaticn Bur- 
eau a ‘court’ invested with such 
power? 

Reeves v. Jersey City 16 Super 

238; State v. Najar, 1 N. J. Su- 

per 208; Todd v. Policemen’s 

&e. Fund 14 Super 508. 

Two members of the Bureau’s 
official family have already an- 
swered in the affirmative. 

In Dunn vy. O'Day. 18 M. 679, 
16 A. 2nd, 195 (CP 47131) (1940) 
Deputy Director Lorenz enter- 
tained collateral attack, admit- 
ted all evidence relevent to the 
marital status and determined: 

“Having had an opportunity 

to observe the demeanor of the 

witnesses as they appeared and 
testified and having carefully 
considered all of the testimony 
adduced I find that petitioner 
and deceased were husband 
and wife; that the petitioner 
was actually a part of deced- 
ent’s household at the time of 
his death and as such is con- 
clusively presumed to be de- 


cedent’s dependent. I further | 


find that the petitioner is the 

widow and total dependent of 

her deceased husband, Ernest 

Dunn and is entitled to the 

benefits of the Workmen’s 

Compensation Act, 34:15-13 by 

reason of his death resulting 

from an accident which arose 
out of and in the course of 
his employment.” 

Again in Foster v. Jarka Corp- 
eration, 21 Misc. 47, 30 A. 2nd. 
47 (1942) Deputy Director Weg- 
ner pursued the same course. 

“It then became incumbent 

upon the respondent to prove 

that he (being her first hus- 
band, Clifford Fitzgerald) was 
alive within that time. Of 
course the most definite way 
to prove that Fitzgerald was 
alive at the time the petition- 
er entered into the alleged 
common law marriage with 
the decedent, Thomas Foster, 
would be to prove that he was 
alive at the time of the death 
of the decedent, Thomas Fos- 
ter. This the respondent has 
done—The Workmen’s Com- 

pensation case of Dunn v. O’- 

Day 18 Misc. 679, 16 A. 2nd 195 

cites a number of the above 

cases as authority and al- 
though the facts are not on all 


courses in traffic law enforce- 
ment in Camden County. Cer- 
tificates of completion of the 
courses were awarded to 237 
policemen representing 19 mu- 
nicipalities in the County 

The instructors furnished by 
the Camden County Bar Asso- 
ciation were Municipal Judge 
Benjamin Dzick, City Prosecutor 
Anthony Lario, Assistant County 
Prosecutor Benjamin Asbel, Am- 
brose J. Hinnegan, Charles 
Rudd, Bryan McKernan, Albert 
Scarduzio, Lewis Feingold and 
Joseph Tomaselli 

Reports on the activity were 
forwarded to Camden County 
Prosecutor Mitchell Cohen and 
Director Arnold H. Vey, Director 
Bureau of Traffic Safety. 





fours with our case there are 
sufficient facts therein to al- 
low but one conclusion in our 
case and that is that the peti- 
tioner was always and still is 
the legal spouse of Clifford 

Fitzgerald, her first husband, 

and cannot therefore be the 

widow of the late Thomas J. 

Foster, and she is therefore 

not entitled to the benefits of 

the Workmen’s Compensation 

Act N.J.S.A. 34:15-1 et. seq., for 

the death of the said Thomas 

J. Foster.” 

Both opinions are silent in re- 
spect of the Bureau’s authority 
to entertain the attack and it 
must be concluded that the De- 
puty Directors assumed the 
judicial prerogative sua sponte. 

The most recent (unreported 
opinion) was rendered by Dep- 
uty Director Wegner in Morris 
v. Stock Inc. (CPA96797, CPB 14- 
032) January 9th, 1953. 

The learned Deputy Director 
received in evidence the certifi- 
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Workmens Compensation Jurisdiction 


‘Continued from page 5) 


cate of 


tracted, and determined: 


marriage and a decree 
of the Mexican Court purport- 
ing to dissolve the previous mar- 
riage whicn petitioner had con- 


been properly applied thereto, 


none of the assignments can 

be sustained.”’ 

Another administrative agen- 
cy has been held:authorized to 


question the validity of a Mexi- 
can divorce. Antunes vy. Antunes, 


“I have weighed all of the 93 Super 150, Superior Court Law 
evidence and conclude that pjvision 1952. was a proceeding 
the petitioner Constance Mor- jn Jieu of Prerogative Writ to 


ris is not a dependent within 
the meaning of the compen- 
sation act for the reason that 
both she and the decedent had 
valid 
marriages with their existing 
present 
marriage of petitioner and de- 


previously contracted 


impediments to the 


cedent. Therefore she may not 
maintain either claim  peti- 
tion.” 


Despite the pronouncement of 
in 
Eckert v. Highway Department, 
supra the assuming of this judi- 
cial prerogative by both Deputy 
Directors cannot be characteriz- 
capricious. 
While we do noi have appellate 
rejection 
in our State the Superior Court 
re- 
view has approved. Fritsche v. 
O'Neill, 147 Pa. Super 153, 24 A 


the present Supreme Court 


ed as arbitrary or 


court confirmation or 


of Pennsylvania, sitting in 


2nd 131 
Te 
riage of 
deceased 
been shown, 


(1942) 
regular 

the 
employee 
the burden 


ceremonial 
claimant to 


to enter 
rested, 


capacity 
marriage 


legal 
that 
We 


present appellants 


tain that burden 

Being satisSed that the find- 
ings of the board upon e2rch 
branch of this case are sup- 


ported by sufficient competent 
evidence and that the law has 


mar- 
the 
having 
of 
proving that she did not have 

into 
under 
all of the authorities, upon the 
are 
convinced they failed to sus- 
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compel the City Clerk to issue a 
marriage license which was re- 
fused because the applicant had 
obtained a Mexican divorce by 
mail. After citi 
License Act which requires 
contracting parties to take oath 
as to facts respecting the legali- 
ty of the proposed marriage, the 
Court in sustaining the City 
Clerk as an administrative of- 
ficer, says: 


“While 


ng the Marriage 


the 


it is true that a city 
clerk is a ministerial 
nevertheless, R.S. 37 
vests him with a mea 
judicial authority to 
mine whether not 
impediment to the arriage 
appears to exist. In matter 
of this kind he represents not 
only the City of Jersey City 
but also the State of New Jer- 


officer, 
1-8 in- 
sure of 
deter- 
or a legal 
m 


a 


sey, and the State of New Jer- 
sey has sufficient interest to 
question ‘mail order’ Mexican 
divorces. State v. Najjar, 1 N 
J. Super, 208, ‘app. Div. 1949) 
affirmed 2 NJ. 208 (1°49); 
Tonti v. Chadwick, 1 N.J. 531 
(1949). 

While it is true that the mar- 


riage license act specifically in- 
vests the Marriage License Clerk 


with the authority to investigate 
the legality of the proposed 
marriage it may well be stated 
that similar authority is likewise 
vested in the Bureau, such 
authority being found in RS 
34:15-49 as amended in 1941 
The commissioner, the depu 
ty commissioners of compen- 
sation and the referees p 


pointed pursuant to law, sit- 


ting individually or together 
shall have exclusive origin 
jurisdiction of all claims fo! 
‘ompensation arising nder 


this chapter 


While it is true that Judge 
Hartshorne in construing this 
section in Bovko vy. Federated 
Metals Corn. 11 M. 82. 164 A. 462, 


(C.P.E.C. 1932) ruled 
that the bureau, being a 
purely statutory body, can ex- 
2rcise only such powers by < 
proval or otherwise, as 
statute gives it” 
it is noteworthy that neither the 
Supreme Court in reviewing ‘11 
M. 802. 168 A. 672) (1933) n 
the Court of Errors and Appeals 


y 
I 


112 L. 87 (170 A. 56) (1934) made 
reference thereto, and yet the 
same learned jurist 19 years 


later read into the act the broad 
implied power precluding a hus- 
band’s right per quod by the 
entry of a compensation award 
in favor the wife. Danek v. 
Hommer, Essex County Court, 
Law Division, 14 Super 607,-1951, 
Affirmed 9 N.J. 56 (1952.) 

The exclusive jurisdiction over 
compensation matters was ex- 
pounded in the opinion of Mr 
Justice Donges in Belanowitz v. 
Travelers Insurance Co. 125 N. J. 


of 


L. 301, 15 A. 2nd. 745 (1940) E. 
and A. 
What did the legislature in- 


tend by “exclusive jurisdiction of 
all claims for compensation? 
The opinions of Judge Hart- 


shorne and of Mr. Justice Oli- 


BURPO COMPANY 


Protest [inks 


Ri 
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MRE MENTS 


phant, speaking for both courts 
respectively in Danek v. Hom- 
mer, supra, expound the exclu- 
sive jurisdiction by the “reason- 
able implication” that the reme- 
in the Compensation Bureau 
is in substitution of all remedies 
1t common law and election of 


this remedy is a bar to all others. 
Read in the light of R.S. 3:14- 


becomes difficult to dispute 
hat this exclusive jurisdiction 
carries with it by reasonable im- 
plication the power to dispose of 
ll issues which may be encom- 
passed in a Workmen’s Compen- 
sation proceeding. 
What is the norm by which to 
reasonable implications 
from express. enact- 
1 A few decisions chosen 
at random indicate tendency 
on the part of our courts as 
Dresently constituted to reject 
construction in favor of 
“reason and spirit of the 
by the language employed, 
considered in relation to the 
of the legislation (such 
construction to) prevail over its 
Everhart v. Newark 
Cleaning & Dyeing Co., supra. 
Thus, in Glick v. Trustees of 
the Newark Library, 2 N. J. 519, 
Supreme Court 1949, the mem- 
bers of the Board of Trustees of 
the Free Public Library of New- 
irk were held to be agents of 
the City notwithstanding the 
board’s incorporation as a sep- 
arate body politic under the 
State Library Act. Mr. Justice 
Heher in his opinion unanim- 
ously adopted observes: 


gauge 


fiowing 
ments? 


a 


strict 
the 
ict’ 


subject 


letter” 





“A thing which is within the 
object, spirit and meaning of 
the statute is as much within 
the statute as if it were within 
the letter. Conversely, a thing 
which is not within the intent 
ind spirit of a statute is not 
within the _ statute, though 
within the letter. ‘Sutherland 
Statuto1 Construction 2nd 
Ed. 379) 

When the general intent is 
found, general words may be 
restrained accordingly and 
those of narrower significance 
expanded to effectuate that 


intent. This is an ancient can- 
on of construction—The sta- 
tute itself furnishes the best 
means of its own exposition 
and the legislative purpose 
here is evident when the 
whole of the provision is re- 


lated to the obvious policy and 

purpose. The intent is the es- 

sence and the life of the law 

substance and not the form 
of the creation is the key to 
the legislative design.” 

In National Surety Corpora- 
tion vs. Bank, etc. 8 N.J. 121, Su- 
preme 1951, Mr. Justice Burling 
observes: 

‘There is 

either the 

of the. 1945 

qualify or 

provisions 
tion.” 

And in conclusion the guid- 
ance in statutory construction 
1s expressed by Mr. Justice He- 
her in Hackensack Water Co. v. 
Ruta, 3 N.J. 139, (Supreme Court 
1949) 

“We gather the sense of a law 

from its object and the nature 
subject matter and the 
whole of the context and the 
acts in pari materia. The 
parts of a statute are to be 
viewed in relation to the whole 
and the motive which led to 
the making of the law and re- 
conciled if possible, to carry 
out the ‘reasonable probable 
legislative policy.’ ”’ 


Sisid 


no indication that 
letter or the spirit 
legislation was to 
limit the specific 
of the 1944 legisla- 


of the 


Ol 








FOR QUICK, REASONABLE SERVICE ON 
BURLINGTON COUNTY 
a TITLES & ABSTRACTS = 
Mt. Holly Search Co. 


133 Uigh Street, Mt. Holly, N. J. 
OWNEB AND OPERATED BY LAWYERS 


Telephones 770 & 70. 











Two schools of thought are 
brought into focus: Liberal con- 
struction and strict construction 
both of which still have ardent 
champions 

The eminent authority, Pro- 
fessor Walter B. Kennedy of 
Fordham University School of 
Law depreciates in no uncertain 
terms innovations and implica- 
tions extracted from scholastic 
law. 

“When we hear jurists in high 

Station in this country an- 

nounce that American law 

should be tested solely in 
terms of pragmatic utility or 
timely opportunism or fortui- 
tous results it seems to me 
that these formulas could be 
lifted out of the realistic set- 

ting without the change of a 

word and tendered to the 

European dictators as an ac- 

curate definition of their own 

objectives in the totalitarian 
states. If ‘results and conse- 
quences’ alone determine truth 
and justice, then, sad to ad- 
mit, the validity of the ‘law’ 
of the totalitarian states is 
definitely established for the 
present at least.” (My Philos- 
ophy of Law, page 147 Boston 

Law Book Co. 1941) 

Dean Roscoe Pound, who needs 
no biographical introduction 
takes issue with his learned con- 
temporary 

“Hence in determining the 

scope and subject matter of 

the legal system we must con- 
sider five things: 

1) we must take an inventory 
yf the interests which press 
for recognition and must gen- 


eralize them and classify 
them; 

2) We must select and deter- 
mine the interests which the 


law should recognize and seek 


to secure: 


(3) We must fix the limits of 
securing the interests so 
selected—this, for example, is 


the whole problem in the sec- 
ondary boycott 
4) We must consider the means 
by which the law may secure 
interests when recognized and 


cases; 


delimited. that is, we must 
take account of the limita- 
tions upon effective legal ac- 


tion whi 


plete recognition or 


*h may preclude com- 
complete 


securing of interests which 
otherwise we seek to secure, 
as, for example, in the case of 


the rights of husband and 
wife to consortium as against 
each oth 

(5) in order to do these things 
we must work out principles 
of valuation of interests.”’ 
It is therefore in the final an- 


r 
T 
U 


( 


er, 


alysis for the jurists to deter- 
mine which of these courses 


they shall pursue 

It is under the circumstances 
recognized that in every cate- 
gory the judicial body of the 


Workmen’s Compensation Bur- 


eau shall free hand in 
determining judicially the mat- 


have a 


ters which come to their atten- 
tion 
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